Strengthening The Judicial Standards and Accountability Bill, 2010
A Note for Discussion

This note seeks to critique the Judicial Standards and Accountability Bill, 2010, as introduced in Parliament. It highlights four broad areas of disagreement: composition and selection of the Judicial Oversight Committee, structure of the oversight mechanism, transparency provisions, and frivolous and vexatious complaints.  The details and specific recommendations are given below.
1. Composition of the National Judicial Oversight Committee and the selection Process
Clause 18 of the Bill tabled in Parliament envisages a 5-member Oversight Committee that will handle complaints against judges received directly from citizens or look into the materials received from Parliament, pursuant to a motion regarding the removal of a judge initiated in either House: 
“18. (1) The National Judicial Oversight Committee shall consist of the following, namely:—

(a) a retired Chief Justice of India appointed by the President after ascertaining the views of the Chief Justice of India — Chairperson;

(b) a Judge of the Supreme Court nominated by the Chief Justice of India— Member;

 (c) the Chief Justice of a High Court nominated by the Chief Justice of India— Member ex officio;

(d) the Attorney-General for India— ex officio Member;

(e) an eminent person nominated by the President—Member:”
Replace by:

“18. (1) The National Judicial Oversight Committee shall consist of the following, namely:—

(a) a retired Chief Justice of India appointed by the President after ascertaining the views of the Chief Justice of India — Chairperson;

(b) a serving or retired Judge of the Supreme Court selected by a collegium comprising of all puisne judges of the Supreme Court.— Member;

 (c) A serving or retired Chief Justice of a High Court selected by the collegium of all Chief Justices of the High Courts.— Member;

(d) one eminent jurist – Member 

(e) one eminent person - Member

Members appointed under clauses (d) and (e) of this sub-section shall be selected by a committee chaired by the Prime Minister, with the Chief Justice of India and the Leader of the Opposition in the Lok Sabha being the other members.
18(1A) (i) Serving judges, including serving chief justices, when appointed to the Oversight Committee, must serve as full time members for a period not exceeding two years and should not take up any other work other than that assigned by the Oversight Committee;
(ii) the eminent jurist and eminent person appointed to the Oversight Committee shall serve for a period of three years;
(iii) The Chairperson and the members of the Oversight Committee shall not be eligible for reappointment;
18(1B) The remuneration and privileges of the members appointed under clauses (d) and (e) of sub-section (1) shall be the same as that of a Supreme Court Judge and other terms and service conditions of such members shall be as may be prescribed.”

Rationale:

The composition proposed in the Government’s Bill does not adequately provide for the independence of the Oversight Committee for two reasons. First, the judicial members will be appointed by the Chief Justice of India at his/her discretion while the sole non-judicial member and the Chairperson will be appointed by the President at the recommendation of the Central Government, in other words by the ruling party or alliance. This is not a very objective and transparent process of selection of the members of the committee. Second, the inclusion of the Attorney General in this committee is flawed on grounds of conflict of interests. The Attorney General being the first Law Officer of the Central Government may be required to appear before a judge against whom a complaint has been filed before the Oversight Committee of which he/she happens to be a member. So it is not advisable to have the Attorney General on the Oversight Committee.
Further, the Bill does not define the terms and conditions of service of those members of the committee who are not serving judges. This lacuna must be addressed as well by clearly defining their terms and conditions in the Rules. Members who are sitting judges may serve only for a period of two years without being eligible for reappointment.
2. Refining the structure of the judicial oversight mechanism 
The Bill currently envisages a three-tiered structure for dealing with complaints against judges. The National Judicial Oversight Committee (Clause 17, quoted above) receives complaints and the materials relating to the motion for the removal of a judge initiated in Parliament. This is the topmost tier. The second tier is the scrutiny panels (Clauses 9, 10, 11 – quoted below) which will examine the complaint or the materials received. These panels are to be constituted in the Supreme Court and every High Court. Judges serving in the same High Court will scrutinize a complaint against their own colleague. The Oversight Committee may constitute an Investigation Committee (Clause 22 – quoted below) for the purpose of investigating the charges against a judge based on a report of the scrutiny panel. This is the third tier. The Bill is silent about eligibility criteria for the membership of this committee. Each tier of the oversight structure is required to work according to a time limit specified in the Bill. The relevant sections from the draft Bill are given below.
“9. Save as otherwise provided under this Act, the Oversight Committee shall refer all such complaints to the appropriate Scrutiny Panel constituted under Chapter V for
    
 scrutiny.
10. There shall be constituted a panel to be called “Complaints Scrutiny Panel” in the
Supreme Court and in every High Court to scrutinise the complaints against a Judge received
     
under this Act.
11. (1) The Scrutiny Panel in the Supreme Court shall consist of a former Chief Justice of India and two Judges of the Supreme Court to be   nominated by the Chief Justice of India.
(2) The Scrutiny Panel in every High Court shall consist of a former Chief Justice of
         that High Court and two Judges of that High Court to be  nominated by the Chief Justice of that High Court.”
_____________

“22. (1) The Oversight Committee, shall for the purpose of inquiry for misbehaviour by a Judge, constitute an investigation committee (by whatever name called) to investigate into the complaint in respect of which the Scrutiny Panel  has recommended in its report under clause (a) of sub-section (1) of section 12 for making inquiry against the Judge in accordance with the provisions  of this Act.
(2) The composition and tenure of the investigation committee shall be such as may be decided by the Oversight Committee:”
Delete: Clauses 9 to 16
Replace by:
9(1) The procedure for scrutiny or preliminary investigation in respect of a complaint made under this Act shall be such as the Judicial Oversight Committee deems appropriate in the circumstances of the case and in particular, the Committee shall call for the comments of the Judge complained against.
(2) Any scrutiny or preliminary investigation under this Section will be done in camera.
(3) The committee constituted for the purpose of conducting a scrutiny or a preliminary investigation under sub-section (1) shall consist of at least two members of the Judicial Oversight Committee of which at least one member shall be a sitting judge. 
10. (1) If the Oversight Committee, after scrutiny or preliminary investigation of the complaint taken up by it for scrutiny under section 9,   as it deems appropriate, is satisfied that—

(a) there are sufficient grounds for proceeding against the Judge, it shall, after recording reasons therefor, initiate an inquiry against the Judge in accordance with the provisions of this Act;

 (b) the complaint is frivolous or vexatious, or, is not made in good faith, or there are not sufficient grounds for inquiring into the complaint, or the complaint relates only to the merits of the judgment or a procedural order, and, then,  it shall after recording reasons therefor will  not proceed with the complaint and treat the matter as closed.

(2) The Oversight Committee shall carry out scrutiny or preliminary investigation under section 9 within a maximum period of three months  from the date of receipt of the complaint.

11  Save as otherwise provided in this Act,  the Oversight Committee shall have power to regulate its own procedure in examining the complaints taken up for scrutiny or preliminary investigation under section 9.
12. The Oversight Committee shall, while examining the complaints taken up for scrutiny or preliminary investigation under section 9, have all the powers of a civil court trying a suit under the Code of Civil Procedure, 1908 and in particular, in respect of the following matters, namely:—

(a) summoning and enforcing the attendance of any person from any part of

India and examining him on oath;

(b) requiring the discovery and production of any document; (c) receiving evidence on affidavits;

(d) requisitioning any public record or copy thereof from any court or office;

(e) issuing commissions for the examination of witnesses or other documents;

 and

 (f) any other matter which may be prescribed.”
________________________

“22. (1) The Oversight Committee, shall for the purpose of inquiry for misbehaviour by a Judge, constitute an investigation committee (by whatever name called) to investigate into the complaint in respect of which the Oversight Committee  has determined  under clause (a) of sub-section (1) of section 10 that there are enough grounds for making inquiry against the Judge in accordance with the provisions  of this Act.”
(2) The composition and tenure of the investigation committee shall be such as may be decided by the Oversight Committee; 

Provided that it must comprise of at least two serving members of the Oversight Committee. If the accused is a High Court judge at least one of these members must be or have been the Chief Justice of a High Court. If the accused is a judge of the Supreme Court, then a least one member must be or have been a Supreme Court Judge:”
Rationale:
It seems undesirable that sitting judges of the same High Court scrutinise complaints against their colleagues. Instead, the Oversight Committee must be established as a permanently functioning committee that will look into complaints received against all judges of the Supreme Court and the High Courts. This will ensure uniformity of treatment of all complaints and references from Parliament. All serving judges appointed to this committee must serve full-time. They may not undertake any other duties for the duration of their membership of this committee. The Oversight Committee itself must scrutinize the complaints against judges by evolving its own procedures. If there are adequate grounds for launching an investigation, post-scrutiny, the Oversight Committee may constitute an Investigation Committee which must comprise of at least two serving members of the Oversight Committee. 
3. Transparency in the conduct of investigations: 
The Bill requires the Investigation Committee to conduct its proceedings in camera (Clause 29(2) – quoted below) and imposes various other restrictions on transparency (Clauses 39 and 43 – also quoted below). 
“29. (1) The investigation committee shall frame definite charges against the Judge on the basis of which the inquiry is proposed to be held.
(2) Every such inquiry shall be conducted in camera by the investigation committee.”

39. Notwithstanding anything contained in any other law for the time being in force, the  complainant and every person who participates in the  scrutiny or investigation or inquiry as a witness or as a legal practitioner or in any other capacity, whether or not he seeks confidentiality about his name, shall undertake to the Oversight Committee or Scrutiny Panel or investigation committee  that he shall not reveal his own name, the name of the Judge complained against, the contents of the complaint or any of the documents or proceedings to anybody else including the media without the prior written approval of the Oversight Committee.”
43. Notwithstanding anything contained in the Right to Information Act, 2005 or any other law for the time being in force, all papers, documents and records of proceedings related to a complaint, preliminary investigation and inquiry shall be confidential and shall not be disclosed by any person in any proceeding except as directed by the Oversight Committee:”
Delete: Clauses  29(2) and 43
Replace Clause 39 by:

39. Notwithstanding anything contained in any other law for the time being in force, the  complainant and every person who participates in the scrutiny, under section 9, as a witness or as a legal practitioner or in any other capacity, whether or not he seeks confidentiality about his name, shall undertake to the Oversight Committee  that he shall not reveal his own name, the name of the Judge complained against, the contents of the complaint or any of the documents or proceedings to anybody else including the media without the prior written approval of the Oversight Committee;”
Rationale:

Clauses 29(2), 39 and 43 of the bill are retrograde sections. The Judges (Inquiry) Act, 1968 which this Bill seeks to replace does not require proceedings of investigation to be conducted behind closed doors. This transparent procedure must be continued in the interests of justice under the proposed law as well. However the process of scrutinizing a complaint may be undertaken in camera as the complaint would be only in the form of allegation which may have been received without any proof or supporting evidence (This has been provided for in the revised Clause 9 above). There is a need to balance this process with other important public interests such as protecting the reputation of the accused and prevention of defamation or trial by the media. The accused if exonerated must be in a position to command the respect of the public upon resumption of his/her official duties.
In the ultimate analysis the degree of transparency and/or confidentiality chosen for the entire process must be such that it inspires confidence amongst the people about the credibility of the process while at the same time having regard to the reputation of the accused person.
4. Dealing with frivolous and vexatious complaints
The Bill prescribes very harsh penalties for filing false and vexatious complaints against a judge. The complainant is liable to be sentenced to a rigorous prison term of up to five years with or without fine which may extend up to five lakh rupees (Clause 53 – quoted below). 
“53. (1) Any person who makes a complaint which is found, after following the procedure under this Act to be frivolous or vexatious or made with an intent to scandalise or intimidate the Judge against whom such complaint is filed, shall be punishable   with rigorous imprisonment for a term which may extend to five years and also to fine which may extend to five lakh rupees.
(2) The provisions of this section shall have effect notwithstanding anything contained in the Code of Criminal Procedure, 1973.”
Replace by:

“53. (1) Any person who makes a complaint which is found, after following the procedure under this Act, to be false and made with malicious intent to scandalise or intimidate the Judge against whom such complaint is filed, shall be punishable with a fine which may extend to one lakh rupees.
(2) The provisions of this section shall have effect notwithstanding anything contained in the Code of Criminal Procedure, 1973.”
Rationale:
We believe such draconian penalties are undesirable. Instead the prison term should be dropped and the maximum penalty amount also reduced to one lakh.
The punishment should be imposed only when the allegations against a judge are disproved and it can be shown that the allegations were made with malicious intent. The terms “vexatious” and “frivolous” are impossible to objectively define.
5. Investigative staff of Judicial Oversight Committee

The Bill does not provide for staff that specialise the inquiring into complaints against judges. 
“32.(4) The Oversight Committee shall provide such number of its officers and other employees to assist the investigation committee as the Oversight Committee considers appropriate having regard to the nature of investigation in a case.”

Replace by:
“(4) The Oversight Committee shall take such steps as may be necessary to develop a team of experts drawn from its staff that are capable of conducting investigations in an efficient and timely manner for the purpose of assisting the investigation committee.
(5) The Oversight Committee shall provide such number of experts from the team mentioned in sub-section (1) to assist the investigation committee as the Oversight Committee considers appropriate having regard to the nature of investigation in a case.”
Rationale:
It is necessary to empower the Judicial Oversight Committee to develop a team of specialists capable of inquiring into complaints and references received against judges after the scrutiny has established sufficient cause to proceed with a full scale inquiry.

6. Laying down of Judicial Standards
Clause 3 of the Bill lays down standards of conduct for the members of the higher judiciary. 
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Replace by:
“3. 
(1) The National Judicial Oversight Committee constituted under Section 17 of this Act shall, in the interests of administration of justice, issue from time to time, a Code of Conduct containing guidelines for the conduct and behaviour of Judges.

(2) Till the Code of Conduct referred to in sub-section (1) is issued, ‘‘The Restatement of Values of Judicial Life adopted by the Chief Justices’ Conference of India, 1999’’, shall be the Code of Conduct for the purposes of this Act.

(3) The Code of Conduct shall be published in the Official Gazette and the Council shall in the like manner amend the said Code from time to time.”
Rationale:
Clause 3 of the Bill lays down standards of conduct for the members of the higher judiciary. However Article 124(5) of the Constitution empowers Parliament to make laws only to regulate the procedure for:
a) The presentation of an address to the President seeking the removal of a judge; and

b) The investigation and proof of misbehavior or incapacity of a judge.
The Constitution is silent on the issue as to who is competent to define standards of behavior for members of the higher judiciary. Given this grey area it is important for any legislative proposal for dealing with complaints of misbehavior to be in accordance with the principle of the independence of the judiciary. So the National Judicial Oversight Committee proposed to be set up under this Bill may be vested with the responsibility of refining standards of judicial behavior and conduct. Until such time as it refines the standards the existing “Restatement of Values of Judicial Life adopted by the Chief Justices’ Conference of India, 1999” shall apply to all judges of the Supreme Court and the High Courts. 
7. Code of Conduct
The Bill does not provide for any code of behaviour that applies to a judge after retirement.

Insert a provision as follows:

“A retired judge of the High Court or the Supreme Court shall not be eligible for any official assignment or appointment to a statutory commission or body under the Central or State Governments until his or her completion of one year from the date of superannuation.”
Rationale:

It is also necessary to lay down a code of conduct for judges post-retirement in order to prevent situations where a Government may lure them with plum postings after they have demitted office. A cooling off period of one year may stipulated in the law.
8. Minor Measures
Clause 34(b) provides for the imposition of minor measures against a Judge if the inquiry establishes that the misbehavior occurred but it is not serious enough to warrant his or her removal. An inquiry against a judge may continue even after his or her retirement but only if the charges are serious enough.
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Replace 34(b) by:

“(3) all or any of the charges in regard to misbehaviour or incapacity have been proved and the Oversight Committee is of the opinion that the charges proved do not warrant removal of the Judge, it may impose all or any of the following minor measures, namely:—

(i) issuing advisories;

(ii) issuing warnings;

(iii) withdrawal of judicial work for a limited time including cases already assigned;

(iv) request that the Judge may voluntarily retire;

(v) censure or admonition, public or private.
Insert new sub-clauses after 34(3) as follows:

“(4) Any inquiry or investigation initiated against a Judge under this Act shall not be discontinued on the ground that the Judge has demitted office.
(5) Where the Oversight Committee concludes after any inquiry into a complaint against a judge who has demitted office during the course of the inquiry, that all or any of the charges have been proved it shall forward its findings to the Central Government to take further action in the matter under relevant law for the time being in force.

(6) The Oversight Committee may in its findings recorded under sub-section (4) recommend stoppage of or reduction in the amount of pension and other benefits that the person concerned may be entitled to or declare such person ineligible for appointment to any public office or both;

(7) Any recommendation or declaration made by the Oversight Committee under sub-section(5) shall be binding on the Central Government.”
Rationale:
An inquiry into any complaint made under this Act must be taken to its logical conclusion. If the findings establish that the complaint was not proved or disproved there will be no consequences for the judge concerned. However retirement or demitting office should not be a ground for stopping the inquiry. The truth must be discovered and if the Judge is found guilty he or she must face some consequence for the misbehavior. This can include stoppage or reduction of pension and ensuring that the person is not appointed to any public office in future. The recommendation of the Judicial Oversight Committee should be binding on the Central Government. These recommendations are sourced from the 195th Report of the Law Commission on the Judges’ (Inquiry) Bill 2005.
*****
� This note is based on a previous that was prepared by Justice A P Shah and Venkatesh Nayak. Some ideas have been further refined from the previous note and new recommendations have been included in this note.
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