Should Investigation and Prosecution Functions be Vested in the Same Agency?

A Summary of Two Views
– Venkatesh Nayak, Co-Convenor, NCPRI and 
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View 1: 

In Favour of Separation – Law Commission of India 14th Report (Vol. 2) Pages 733-775

Until the Criminal Procedure Code’s thorough revamp in 1973 criminal investigation and prosecution were handled by a single agency namely, the police. The Law Commission in its 14th report argued for their separation on the following grounds:

1) There was too much control of the police department over the prosecution despite the latter being a function organically linked but theoretically independent of the former.
2) The Police Dept. had neither the legal know how to conduct a criminal prosecution nor the high degree of objectivity and detachment that is necessary for a prosecutor in the case. High degree of subjectivity and attachment with the case implies that the prosecutor will be more biased towards securing a conviction.

3) A prosecutor is an agent of justice and an officer of the trial court. He/she must have the independence to function in an unbiased manner. If not the basic principle of the criminal justice system – “the accused is to be presumed innocent until proven guilty” will be compromised.

The Law Commission’s recommendations were accepted and several State set up independent criminal prosecution directorates detaching the prosecution service from the police Department. But in practice the degree of independence of the prosecution from the police and the executive differs from State to State. 

Internationally very few countries have given both investigation and prosecution functions to one agency. Canada’s Law Reform Commission said in its 1990 report that having the police as prosecutors in criminal cases is undesirable.
	A contemporary view from Malaysia:

Graft cases: Separation of powers to stay

By: Husna Yusop (Mon, 21 Mar 2011) 

newsdesk@thesundaily.com
KUALA LUMPUR (March 21, 2011): The government will continue with the current practice of separating the investigation and prosecution power in dealing with corruption cases in the country, Minister in the Prime Minister’s Department Datuk Seri Nazri Aziz said.

He said this in reply to Salahuddin Ayub (PAS-Kubang Kerian) who asked whether the Malaysian Anti-Corruption Commission (MACC) would be more efficient in solving its cases if it has the power to prosecute.

“Separation of power is important. If it is separated, the prosecutor does not know the person investigated and later accused. There would be no relationship between the accused and the prosecutor.

“This will allow the prosecution process to take place without (being) bothered by any other considerations which could happen if the prosecutor was also the one who investigated the accused,” he said.


View 2: 

In Favour of Combining Investigation and Prosecution functions  –

Malimath Committee Recommendations on the Reform of the Criminal Justice System:

Justice Malimath Committee reversed this position in its recommendations in a strange manner. While accepting that prosecutors are officers of the Court it recommended that in every State the post of a Director of Prosecution must be created, if they do not already exist. Police officers of the rank of DGP must be appointed to this post in consultation with the Advocate General. The purpose was to improve coordination between the police and the prosecuting agency and subject the Public Prosecutors and Assistant Public Prosecutors (APPs) to the administrative and disciplinary control of the Director of Prosecutions. The Police Commissioner or DSP may hold monthly review meetings with PPs and APPs to ensure proper coordination and satisfactory functioning. Even these recommendations do not restore the pre-1973 situation as prosecutors will not be serving police officers. APPs are to be recruited through a competitive examination. 50% of the Public Prosecutors may be recruited from the Bar from a panel of names prepared in consultation with the District Magistrate and District Judge.
Few countries like New Zealand combine investigation and prosecution functions in one body namely the police Department. In Ireland the police prosecute only for petty offences in the lower courts. 
The Anti-Corruption Act, 2008 of Sierra Leone gives powers of investigation and prosecution in corruption cases to the independent Anti-Corruption Commission. [See sections 89ff: http://www.sierra-leone.org/Laws/2008-12.pdf (accessed on 02 April, 2011)]
For concise arguments on both views please see:

“Role of the Public Prosecutor in the CrPC”, Legal Sutra: 

http://legalsutra.org/1369/role-of-public-prosecutor-under-the-criminal-procedure-code/ (accessed on 02 April, 2011)
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