Comments on the Jan Lok Pal Bill- Amitabh Mukkhopadhyay

Overall, I feel the draft Jan Lokpal bill sounds draconian – almost as if a ‘guillotine’ were being crafted to traverse the full course of a revolution ! However much corruption might have engulfed us, its eradication cannot be the only objective of civil administration. Whenever we reduce multiple societal goals to just one, like anti-communism or ‘War against Terror’ in US, totalitarianism creeps in. With the draft as it stands, there can be well-founded fears of a judicial-police capture of civil administration. I’m saying this because in discussions with government to further hammer out the draft, this is likely to crop up. For instance, I may well ask : what deterrence are we providing for bribe-givers whom the Supreme Court has held are far more responsible for corruption ? Isn’t corruption in India of a collusive kind where investigation/prosecution has to work from both ends ? 
Nevertheless, I support the bill because what accounts for the impunity of government bureaucracy is over-protection of law initially provided to them to contend with political pressures and remain steadfast in doing right which has been worked by bureaucracy, as a social class, to do wrong and secure its upward mobility.  Therefore, other things remaining the same, the complacency about impunity could be changed by changing the law. The Second ARC has recommended that the protection given to government servants under Art 311 of the Constitution should be removed. I agree with this recommendation and feel that without this Constitutional Amendment, the law on the subject would be further litigiously confounded by the draft bill we are considering.  

Art 311 reads :  “Dismissal, removal or reduction in rank of persons employed in civil capacities under the Union or a State.– 
(1) 
No person who is a member of a civil service of the Union or an all-India service or a civil service of a State or holds a civil post under the Union or a State shall be dismissed or removed by an authority subordinate to that by which he was appointed. 

(2) No such person as aforesaid shall be dismissed or removed or reduced in rank except after an inquiry in which he has been informed of the charges against him and given a reasonable opportunity of being heard in respect of those charges; provided that where, it is proposed after such inquiry, to impose upon him any such penalty, such penalty may be imposed on the basis of the evidence adduced during such inquiry and it shall not be necessary to give such person any opportunity of making representation on the penalty proposed; provided further that this clause shall not apply — 
(a) where a person is dismissed or removed or reduced in rank on the ground of conduct which has led to his conviction on a criminal charge; or 
(b) where the authority empowered to dismiss or remove a person or to reduce him in rank is satisfied that for some reason, to be recorded by that authority in writing, it is not reasonably practicable to hold such inquiry; or 
(c) where the President or the Governor, as the case may be, is satisfied that in the interest of the security of the State it is not expedient to hold such inquiry. 
(3) If, in respect of any such person as aforesaid, a question arises whether it is reasonably practicable to hold such inquiry as is referred to in clause (2), the decision thereon of the authority empowered to dismiss or remove such person or to reduce him in rank shall be final.”
The problem at hand is that the draft bill relies on CCS (Conduct) Rules at places where penalties are to be imposed and at Section 13, as a mere proviso, provides for reasonable opportunity of being heard to the government servant.   This takes care of only Art 311 (2) but not 311 (1). It needs to be clearly stated that for the purposes of Section 13 and 19A and again Section 21 (4), Lokpal shall be superior to the authority that appoints any member of a civil service of the Union or an all-India service or a civil service of a State or holds a civil post under the Union or a State.  Would that be repugnant to Acts governing all-India services or to the fact that an IA&AS officer has CAG as the appointing authority ? This is a matter which will need some sorting out by legal pundits. I doubt this expedient is possible. Therefore, removing Art 311 is necessary.
Removal of protection of Art 311 could work well with the Lokpal legislation if we give more importance to surety of punishment rather than its severity.
Regarding the matter of unresolved issues of principle that should govern the draft of the Bill, please note the following :

· on whether looking into public grievances should be part of Lokpal’s functions, I support the arguments given by Shri Shanti Bhushan to argue for its inclusion in this Bill, viz. that without this, Lokpal would not touch the lives of common citizens (not necessarily poor or sectionally marginalised, but nevertheless individually marginalized in particular situations) whose enthusiasm for the Act will drive it. Officials deny services in the normal course to elicit bribes/speed money. These need to be dealt with by a strong mechanism to attend to grievances and not by an ineffectual DOPT at the apex or an esoteric Petitions Committee of Parliament. I also agree that the coercive force implied in powers to impose penalties would counter the fears that Lokpal would be snowed under by the sheer volume of grievances. My experience with grievance redress systems under the administrative system is that it does not work in spite of repeated attempts to energize it without imposition of penalties.
·  On whether a cooling off period of 2 years should be prescribed for government servants before they can be considered for selection/appointment as Lokpal, I think this is a good suggestion.
· I do not agree with the principle that the Chief Vigilance Officer should not be from the same public authority. In my experience as an auditor, I have found that CVOs on deputation to different offices/PSUs are extortionist in orientation, with no care for the organization they are deputed to. Which deputationist CVO has spoken out against corruption of the CEO in any PSU ? IAS/IPS/IA&AS/IRS etc officers love the extra privileges of deputations to other departments as CVOs. In principle, it is the Chief Executive who should be responsible for vigilance as well and the system of complaints/grievances to be heard by Lokpal should be sufficient to watch his integrity. You cannot be posting CEOs and then be doubting their integrity ! Give responsibility and punish where authority is abused. The country can ill afford another layer of vigilance officers who are petty and quite an irresponsible set vis-à-vis the objectives of an organization.
· On the question of separation of investigation and prosecution (note submitted by Shri Venkatesh Nayak) I think such separation only leads to allowing clerks under different authorities to be mischievous in derailing the prosecution. I say this because in my experience, the separation is disastrous as in the case of Divisional Accountants of CPWD/PWD which I am more familiar with. The DAs are appointed by AGs but work under executive engineers in the public works divisions; preliminary inquiries in disciplinary matters are done by the State Govt. and then sent to AG for dropping the case or issue of chargesheet and holding the inquiry with a presenting officer. Most often (95%) the AG faces a file which says some documents are still awaited from State Govt and the pendency in issue of chargesheets mounts till the divisional accountant retires. 
· The point about the cadre of divisional accountants is an example of the class of cases that Lokpal needs to look at. It’s a systemic defect , even as an arrangement, which may have been necessary when State Govts were fledgling and required Central Govt’s help in far flung divisions and project sites where a DA was helpless in the face of contractor-politicians, but is totally unnecessary today. It continues because of vested interests of AGs in commandeering guest houses/vehicles etc. These cadres need to be handed over to the State Governments by the IA&AD. Such system defects in arrangements/rules need study as urged by Mathew during discussion on 4th April, 2011. 
· A matter that did not feature in discussions was the matter of standards of proof for imposition of penalties by Lokpal. Since CCS Conduct Rules have been relied on in defining penalties etc, proof beyond reasonable doubt is not required;  preponderance of probability would suffice.

Regarding other aspects of the Bill , the following points may be noted :

(i) Among the definitions at Section 2 , definition of Lokayukta has to be included if Lokpal is to seek their involvement as argued by Justice Hegde in the meeting on 4th April;

(ii) On exceptions, at Section 17 (2) having worked at Lok Sabha Secretariat for 5 years, I feel that inclusion of investigation of actions even if approved by Presiding Officers of the Houses is important. While their actions in conducting the business of the Houses may be kept outside the purview of Lokpal, their actions or those of secretariat staff under them should be subject to scrutiny because in their capacity as administrative heads of secretariats of the Houses they are no different from other departments.
(iii) At Section 31 B there is a proposal for rewarding complainants. I think this is completely misplaced and should be deleted. Will we never expect anyone to act without pecuniary incentive ? I think redress of a complaint or the comfort that one can complain to someone effective in this world is incentive enough.
(iv) At Section 15 (2A), the draft says “after its annual report has been presented in the Parliament, the Comptroller and Auditor General of India shall forward all such cases, which constitute an allegation under this Act, to the Lokpal and Lokpal shall act on them as per provisions of this Act.” The fact is that there is no single CAG’s Report, but several submitted each year. Nor does he make allegations. You could either say “after CAG’s Report on Union Accounts (Civil) is submitted to the House, he shall forward all such cases which constitute a gross violation of law, rule or guidelines…..” OR  you could say “after any Report of CAG is submitted to the House, such cases related to the matters raised in that Report which constitute a gross violation of the law, rules or guidelines”………I would advocate the latter.
(v) Since the major part of social sector spending is implemented by local bodies but funded by the Central Govt., a reference or link to the mechanism for redress of grievances/complaints/whistleblower protection at the level of State Govts (Lokayuktas ?) is essential.  
(vi) Results of social audit should constitute a basis for complaints to be filed against officials employed by any of the three tiers of government. After all, barring plucky individuals, it is only collectively that people will find the courage to confront collusive corruption. 
Sincerely,
Amitabh Mukhopadhyay 
DG (Trg & Communication)
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