Comments on the Jan Lok Pal Bill (version 2.2)- By Sukumar Muralidharan

There has been a change in the selection committee to include, from the two most senior judges of the Supreme Court and the two most senior chief justices of the High Courts, to the youngest members in both these categories. Amazing!! How this swing from one extreme to the other takes place.

There are several other matters that need to be examined here. Obviously this effort, once it loses its value as media spectacle, is going to vanish from the public agenda. That would be good, except that it may also banish the issue of accountability in governance from the political agenda.

I think, as Nikhil said the last time we spoke, that the issue here really is about whether we want the people to control their own lives or surrender all powers of democratic oversight to a rigid, highly centralised and hierarchical system -- built on a sense of virtue that the chosen few are all too willing to deny all others. Look at the spirit of intolerance that the Anna Hazare kids showed during those five days between the World Cup win and the beginning of the IPL -- glad that Aruna and Nikhil brought this up in their article in Outlook.

I think there is a struggle to be waged here against the Jan Lokpal Bill, simply because it could undermine the dynamics of accountability and transparency launched within the local structures of governance by the important recent legislative changes, such as the RTI and the NREGA.

These can be discussed and debated, but we should certainly find a way of resisting the bullying tactics of the corporate media which adopts a mascot today and will gladly dump him in the ocean tomorrow, so long as they can destroy the basic impulse of democracy, which is to let the people speak for themselves.

What also needs to be analyzed is how article 13 of the bill which seems to have remained the same between versions 1.8, 2.1 and 2.2, is consistent with article 12. The Lokpal gets police powers under article 12 and also has prosecutorial authority under some other clause. And then article 13 gives the institution the power to determine the time frame of trial, the composition of the bench that will hear the trial and much else. I know that there was some disagreement with my evaluation that this amounts to a total rejection of the principle of separation of powers -- but I am more convinced of the case now than before. And in fact -- this is a matter that you can refer to legal scholars like Justice Verma and Prashant -- the act as it is now framed will on sight be rejected by the Supreme court as contrary to the basic structure of the constitution. I am not sure that the separation of powers is part of the basic structure of the constitution, but I would be very surprised if it were not. The basic text here is Kesavananda Bharati v State of Kerala, as Justice Verma reminded us. It is a very complex judgment and no lay person has to the best of my knowledge read it. I have certainly not. Neither I am sure, have most lawyers. But it is my belief that the separation of powers between those who make the law, those who enforce the law and those who supervise the law -- in other words between legislature, executive and judiciary -- is a part of the basic structure. To have a Lokpal that combines all functions is to shred the basic democratic structure of the constitution.

This is my humble assessment. 

