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Institution of the Ombudsman

The office of the Ombudsman was created in Sweden in 1809 under their Constitution to receive and investigate complaints against departments and public authorities in Government. Since then 125 counties have adopted such institutions varyingly named in each jurisdiction as Public Defender (Georgia), Commission for Human Rights and Administrative Justice (Ghana), Public Complaints Commissioner (Israel), Wafaqi Mohtasib (Pakistan), Public Protector (South Africa) and Parliamentary Commissioner for Administration (Sri Lanka). These institutions have been established either as Constitutional authorities or created by special statute. In the traditional model Ombudsmen are officers of Parliament with recommendatory powers. However over the last two centuries the scope and ambit of powers of Ombudsmen-type institutions have ranged from investigating complaints of maladministration and corruption received from individuals or taken up by the Ombudsman suo motu, inquiring into allegations of human rights violations and examination of government policies and programmes from the point of view of accountability. According to the Communiqué issued by the International Ombudsman Institute at the turn of the Millennium: “… the role of Ombudsman (provides) a mechanism which can balance the fundamental requirements that government must be able to govern but with appropriate accountability.”
Expert watchers of the functioning of Ombudsman-type institutions the world over have identified four pillars which enable such an institution to stand erect and function effectively. These pillars are independence, impartiality and fairness of procedure, credible review process and confidentiality.

Independence of the Ombudsman is essential for inspiring people to make complaints against public authorities. This is ensured by the enactment itself. The Ombudsman is independent from the influence of the departments and public authorities which fall within his or her jurisdiction. The best selection processes avoid political appointments. The constituting law must provide for a fixed and reasonably long term of office, allow for removal only by a special process that is insulated from undue political influence, ensure a fixed, high salary, provide an adequate budget to support the administrative expenses of the office of the Ombudsman, give the Ombudsman sole power to appoint and remove staff, grant immunity from liability for criminal prosecution for actions under the law, subject the Ombudsman’s actions to court review only over jurisdictional matters and authorise the Ombudsman to approach courts to enforce the office’s directions and recommendations by decree.
Impartiality and fairness of procedure are ensured by prescribing qualifications in the law that will ensure the selection of a person who is widely respected as impartial and fair. Selection or confirmation is often subject to absolute majority in the legislature and the Ombudsman is restricted from undertaking any political or other activities that may run into conflict with his or her duties. Any complainant must have equal access to the Ombudsman without paying a fee or passing through an intermediary official. The Ombudsman should have the authority to criticise any agency under his or her jurisdiction and make recommendations for resolving specific situations or preventing them from recurring. Where necessary, the Ombudsman should be able to intervene in administrative or judicial proceedings relevant to the complaint under investigation.
Credible review process requires that the entire governmental apparatus be brought under the jurisdiction of the Ombudsman and he or she have the powers to investigate anyone’s grievances or complaints about any decision, action or recommendation made by public authorities. The Ombudsman should have powers to launch an investigation suo motu. Public authorities must be required to cooperate with the investigation or where there is difficulty the Ombudsman should have powers akin to those of a civil court to requisition records and examine officials involved in relevant matters. The constituting law must require the Ombudsman to publicise one’s findings and recommendations. Traditionally speaking, Ombudsmen could only make recommendations but in more recent times the trend is to make the decisions of such bodies binding but subject to appeal in a court of superior judiciary.

Confidentiality is a hallmark of the Ombudsman process. People will make complaints only if they feel confident that they will not become the target of reprisals. Even Government officials and employees who cooperate with Ombudsman investigations may face retaliatory action. The Ombudsman is required to keep such complaints and communications confidential in order to ensure the security and safety of persons involved.
In 1984 the Canadian Supreme Court explained the purpose of Ombudsman-type institutions in B.C. Development Corporation v Friedmann.
 The Court stated that while the Ombudsman is a statutory creation, “[a]ny analysis of the proper investigatory role the Ombudsman is to fulfill must be animated by the awareness of [the] broad remedial purpose for which the office has traditionally been created.” Further, the Court said that the legislative framework “create[s] the possibility of dialogue between government authorities and the Ombudsman; … facilitate[s] legislative oversight of the workings of various government departments and other subordinate bodies; and… allow[s] the Ombudsman to marshal public opinion behind appropriate causes.” The Court also noted with approval that because the Ombudsman often operates informally, Ombudsman investigations do not impede the normal processes of government. Earlier the Court observed that the growth of a distant, impersonal, professionalised structure of government has tended to dehumanise the interaction between citizens and those who serve them. It quoted the statement of H W R Wade in Administrative Law with approval explaining the role of the Ombudsman as follows:
“But there is a large residue of grievances which fit into none of the regular moulds, but are nonetheless real. A human system of government must provide some way of assuaging them, both for the sake of justice and because accumulating discontent is a serious clog on administrative efficiency in a democratic country… What every form of government needs is some regular and smooth-running mechanisms for feeding back the reactions of its disgruntled customers after impartial assessment, and for correcting whatever may have gone wrong.”

Areas of concern in the Jan Lok Pal Bill 2011
Efforts to establish an Ombudsman-type institution in India started during the 1970s with the recommendation to set up a Lokpal for the Government of India being made by the first Administrative Reforms Commission under the Chairmanships of the Late Shri Morarji Desai and the Late Shri K Hanumanthaiah. Later the National Commission to Review the Working of the Constitution under the Chairmanship of Chief Justice (retd.) M N Venkatachaliah recommended the establishment of the institution of the Lokpal as a constitutional authority that would help achieve cleaner  government. It also recommended the adoption of a statute for delineating its powers and functions. More recently the second Administrative Reforms Commission under the Chairmanship of Shri M Veerappa Moily recommended the establishment of the Rashtriya Lokayukta to investigate complaints of corruption involving Ministers under the Central Government or Members of Parliament. Bills were introduced in Parliament more than once but a consensus of views on what an Ombudsman-type institution namely, the Lokpal should look like and the kinds of powers that should be vested in it has eluded us. Even as the Government is working on a draft Bill, some civil society actors have come up with a draft Jan Lokpal Bill demanding the establishment of a strong Lokpal that will tackle both corruption and maladministration that plague the Government at various levels. Citizens can make complaints to the Lokpal directly about any act or omission that constitutes an offence under the Prevention of Corruption Act, 1988 against any public servant including the Prime Minister, Ministers of various ranks, Members of Parliament, all government servants and employees of statutory corporations. Powers of inquiry, investigation, prosecution, oversight, enforcement of orders, tapping phones and intercepting messages, confiscating property, punishing for defamation and contempt etc. are all proposed to be vested in a single authority, namely the Lokpal. Such privileging of a single authority with wide ranging powers and functions is unparalleled in the country’s legislative history and is perhaps unwise. An examination of the provisions contained in the Jan Lokpal Bill 2011 (version 2.2) give rise to the following major areas of concern:
· Combining investigation and prosecution powers in the Lokpal: The combination of powers to investigate and prosecute public servants for offences of corruption goes against the basic principle of the separation of these two functions in the Indian criminal justice system which was initiated as far back as in 1973. A prosecutor is an agent of justice and an officer of the court. He or she must apply an unbiased and independent mind to the case prepared by the investigating officer. Such independence may not be possible if the prosecution agency is under the overall control of the Lokpal.
· Vagueness of definitions: Certain terms as defined in the draft Bill are vague. For example, “vigilance angle” includes within its ambit acts such as ‘’exercise of discretion in excess”, “indulging in discrimination through one’s conduct directly or indirectly”. These are loose expressions of noble intent but can cause havoc during application and judicial interpretation. Similarly a whistleblower is defined as a person who faces a threat of professional or physical harm or has been actually harmed for making a complaint to the Lokpal or for making a request for information under the Right to Information Act, 2005. This is more restrictive than the definition of a whistleblower contained in the Public Interest Disclosure and Protection to Persons Making the Disclosures Bill pending in Parliament since last year. The mere making of a public interest disclosure of wrong doing is adequate for the purpose of being identified as a whistleblower under that Bill.
· Selection Committee: The draft Bill requires that two of the youngest judges of the Supreme Court and two youngest Chief Justices of High Courts to be part of the selection committee for the Lokpal. While the principle of length of service connected to experience and knowledge guides the idea of having senior most judges on such panels, the underlying principle of choosing the youngest judges is not very clear. What criteria will be applied in this regard- actual age of the judge or the length of service?
· Appointment of the Lokpal: Clause 8(11) gives a high degree of finality to the list of names recommended by the selection committee for filling up vacancies in the Lokpal. The President is required to only sign on the dotted line. The President must be allowed the space to satisfy himself/herself that the procedure for selection as laid down by the law has indeed been observed and the best candidates have been selected through due process. If these criteria are not fulfilled the President must have the power to request the committee to reconsider its recommendations. The inclusion of the outgoing members of the Lokpal in the committee will needlessly inflate its size with no major purpose. The outgoing members may instead be consulted informally before the final list of candidates is prepared.
· Videographing the selection process: The draft Bill envisages the videographing of the entire selection process and making it public. While interviews of candidates may be made public the committee must be allowed the space to deliberate in confidence while making a final decision on any matter. The outcome of the discussions and the reasons for selection may indeed be made public but if the deliberations are also made public, the candour and freeness of the discussions are likely to be affected adversely.
· Lokpal Fund: The draft Bill envisages the creation of a fund into which all penalties and fines imposed by the Lokpal and 10% of the monies confiscated from offenders will be deposited. The Lokpal will have absolute discretion to use these funds to upgrade, enhance or upgrade the infrastructure of the Lokpal. This provision ignores the principle of legislative oversight over the manner of spending of funds collected from the public by an agency of the State. Insulating large sums of money from parliamentary scrutiny does not lead to stronger mechanisms of accountability.
· Independence of the judiciary: The draft Bill in a few places encroaches upon the constitutionally guaranteed independence of the Supreme Court. The provision relating to removal places several restrictions on the inherent powers of the Supreme Court to determine the number of justices who will hear a case or even dismiss a case in liminae.
Further, the draft Bill brings all justices of the Supreme Court and the High Courts under the ambit of the Lokpal. Offences of corruption are better handled by a separate body such as a National Judicial Accountability Commission.

Clauses 17 and 18 of the Draft Bill give powers of appeal to the Lokpal over all the actions of the justices of the Supreme Court and the High Courts. A mere allegation of mala fide against a judicial body is adequate for the Lokpal to start an inquiry or investigation into the actions of judges. This is entirely undesirable as it violates the principle of independence of the judiciary which enables judges to act without fear.
· Power of review over executive decisions: Clauses 8 and 17 turn the Lokpal into a civil court that will reverse the decisions of the executive such as grant of licenses, permits, authorisations and even blacklist companies and contractors. This is not the job of an Ombudsman-type institution. Instead the Lokpal must make recommendations to the public authority to take such actions and any failure to comply with must be dealt with by the Lokpal by approaching the appropriate court for issue of an enforcement decree.
· Transparency must be balanced with other public interests: It is laudable that the draft Bill places a lot of emphasis on transparency in the proceedings of the Lokpal. However the draft Bill fails to balance this public interest with other important public interests such as the right to privacy and one’s reputation. In our society it is not uncommon for persons accused of offences to be stigmatised even though they may eventually be acquitted by a court of law. It is important to ensure adequate balance between the need for transparency and the need to protect privacy and reputation of individuals.
· Extraordinary powers of the Lokpal: The draft Bill seeks to vest enormous powers in the Lokpal such as telephone tapping, issue of Letters Rogatory, confiscation of property for making false assets statements, imposing punishment for defamation etc. While these powers may be necessary for tackling corruption there must be adequate checks and balances to prevent their misuse. Lord Acton famously said: “All power tends to corrupt; absolute power corrupts absolutely”. The draft Bill does not provide for appeals against most actions and orders of the Lokpal. This is a major lacuna. Letter rogatory unless issued by an independent court may not be valid in external jurisdictions. The efforts to tackle corruption in extra-territorial jurisdictions may come to naught merely because of this provision. The draft Bill also lacks procedural safeguards save the requirement of giving a hearing to a public servant prior to confiscation of property. 

The Lokpal in effect will be the investigator, prosecutor and enforcer of its will. When coupled with the powers to punish for defamation and in the absence of an appellate body, the draft Bill in fact seeks to create a gigantic institution that draws its powers from a statute that will be based on questionable principles. 
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